probative evidence introduced on the record indicates that the
conditions which existed in the "intake escapeway" area described
in the order on April 17, 1985, differed from those in existence
on April 12, 1985. 5/

Although the inspector testified that he viewed the area de-
scribed in the order on April 17, 1985, before issuing the citation,
it is concluded from the entire record that his decision was made
primarily on the basis of the oral reports received from miners who
were present on the day of the blasting, April 12, 1985.  In this
connection, it should be noted that the inspector indicated that he
received one written statement from one miner, Caroline Booker,
on the day following the issuance of the order in question.  Since
that statement was received subsequent to the issuance of the ci-
tation, it is concluded that this written statement, in and of itself,
was not part of the intellectual fund of information the inspector
used to decide whether or not to issue the order in question.  Caroline
Booker, however, was one of the witnesses who the inspector inter-
viewed orally in the mine on April 17, 1985, prior to the issuance
of the order in question.

The record does indicate that the order in question was issued
during the approximately 25-day period commencing April 1, 1985,
during which the AAA inspection was conducted by Inspector Huggins .
In a general sense, the violative condition or practice described in
the subject order was also extant during this same time frame.  It
is also clear that the violative'condition was not extant on any day
that the inspection actually was being conducted by the inspector
since he was not at the mine engaged in inspecting, or for that matter
investigating, on April 12; the surrounding days he was engaged in
inspecting were April 10 and April 17.  There is no question but that
the inspector failed to actually see, observe, or perceive the area
of the mine involved during, any period of time it was in a state of
violation as alleged in the order.

The inspector testified that on April 17, 1985, the intake
escapeway (passageway) was not in violation of the safety standard.
Nevertheless, the order was not issued until after the inspector had

5/  This is reflected in the testimony of Emery's witness Callahan
and also reflected indirectly by the fact that the inspector, on
cross-examination, indicated that various answers to interrogatories
propounded to him were, in fact, answered by him with the indication
that he was not present in the "B" North section of the mine on
April 12, 1985, the date the alleged violation occurred.  There is
no question but that some changes had occurred in the area of the
mine involved, and described in the order, and exactly to what extent
cannot, in this proceeding, be determined.  Based on the testimony
of the witnesses in this proceeding, it is unlikely that precisely
what those differences are will ever be determined.

19 ii this time for nothing and I think he has
